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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 2

ln the Matter of:

HOVENSA, LLC
St. Croix, U.S. Virgin lslands

Respondent

FINDING OF VIOLATION
cAA-02-2012-1601

SUMMARY

The Director of the Division of Enforcement and Compliance Assistance

("Director") for the United States Environmental Protection Agency ("EPA") Region 2

issues this Finding of Violation ("FOV") to HOVENSA, LLC ("Respondent" or "Hovensa")

based on violations of the Clean Air Act ("CAA" or the "Act"), 42 U.S.C. S 7401 ef seq.,

and its implementing regulations at Hovensa's petroleum refinery (the "Refinery") in St.

Croix, U.S. Virgin lslands.

ln the FOV, the Director finds that Hovensa has violated Sections 112 and 114 of

the CAA, as well as three sets of regulations promulgated pursuant to those sections:

(1) 40 C.F.R. Part 63, Subpart CC (the "Refinery MACT"); (2) 40 C.F.R. Part 63,

Subpart Y (the "Marine Loading MACT"); and (3) 40 C.F.R. Part 63, Subpart A (the "Part

63 General Provisíons"). The authority to make such findings of violations has been

delegated to the Director by the EPA Administrator, through the Region 2 Regional

Administrator. The violations at issue here involve: (i) the failure to equip each of the

Refinery's marine terminals with a vapor collection system, as required by 40 C.F.R. S

63.562(b)(1); (ii) the failure to capture and reduce hazardous air pollutant emissions

from the Refinery's marine tank vessel loading operations, as required by 40 C.F.R. S



63.562(b)(2) of the Marine Loading MACT and 40 C.F.R. S 63.651(a) of the Refinery

MACT; and (iii) operating the Refinery's flares in a manner inconsistent with safety and

good air pollution control practices for minimizing emissions, in violation of 40 C.F.R. S

63.6(e).

STATUTORY AND REGULATORY BACKGROUND

Sections 112 and 114 of the CAA

1. Section 112 of the Act requires the EPA Administrator to: (i) publish a list

of hazardous air pollutants (HAPs), (ii) publish a list of categories and subcategories of

major and area sources of those HAPs, and (iii) promulgate regulations establishing

emission standards for each such category and subcategory.

2. Emissions standards promulgated pursuant to Section 1 12 are commonly

known as National Emissions Standards for Hazardous Air Pollutants, or NESHAPS.

NESHAPs promulgated under the CAA as it existed prior to the 1990 CAA amendments

are set forth in 40 C.F.R. Paft 61. NESHAPs promulgated under the CAA as amended

in 1990 are set forth in 40 C.F.R. Part 63. Part 63 NESHAPs are sometimes known as

MACT standards, because Section 112(d) of the CAA, as amended in 1990, directs

EPA to promulgate emissions standards based on the maximum achievable control

technology ("MACT").

3. Section 112(a) of the Act contains definitions relevant to Section 112.

More specifically:

a. Section 112(a)(1) of the Act defines "major source" as any
stationary source or group of stationary sources located within a

contiguous area and under common control that emits or has the
potential to emit considering controls, in the aggregate 10 tons per
year or more of any hazardous air pollutant or 25 tons per year or
more of any combination of hazardous air pollutants.
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b. Section 112(a)(2) of the Act defines "area source" as any stationary
source of hazardous air pollutants that ís not a major source.

c. Section 112(a)(3) of the Act defines "stationary source" as a any
building, structure, facility or installation which emits or may emit
any air pollutant.

d. Section 112(a)(9) defines "owner or operator" as any person who
owns, leases, operates, controls or supervises a stationary source.

4. Section 112(|X3XA) prohibits the operation of a source in violation of any

emissions standard, limitation or regulation issued pursuant to Section 112, and directs

the Administrator to set a compliance deadline for existing sources that is no more than

3 years after the effective date of the standard.

5. Section 114 of the CAA authorizes the EPA Administrator to require

testing, monitoring, record-keeping, and reporting of information, all to enable him or her

to carry out any provision of the Act (except certain provisions in subchapter ll) and to

assess compliance with, among other requirements, any regulations promulgated under

Sections 112 and 114 of the Act.

The Part 63 General Provisions

6. The Part 63 General Provisions are located al40 C.F.R. Part 63, Subpart

A. They set forth general definitions, procedures and requirements that apply to every

Part 63 NESHAP, unless the individual NESHAP in question provides differently. More

specifically, the owners and operators of sources subject to an individual Part 63

NESHAP or MACT standard are also subject to the portions of the Part 63 General

Provisions that are expressly included in that individual Part 63 NESHAP. See 40

C.F.R. SS 63.1(a)(4) ("Each relevant standard in this parl 63 must identify explicitly

whether each provision in this subpart A is or is not included in such relevant standard.")

& (c)(1) ("lf a relevant standard has been established under this part, the owner or
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operator of an affected source must comply with the provisions of that standard and this

subpart as provided in paragraph (a)(4) of this section.").

7. 40 C.F.R. S 63.2 contains the following definitions, among others:

a. "affected source" means the collection of equipment, activities, or
both within a single contiguous area and under common control
that is included in a Section 112(c) source category or subcategory
for which a Section 112(d) standard or other relevant standard is
established pursuant to Section 112 of the Act. This definition of
"affected source" applies to each Section 112(d) standard for which
the initial proposed rule is signed by the Administrator after
June 30, 2002.

b. "existing source" means any affected source that is not a new
source.

c. "major source" is defined, in pertinent part, as any stationary source
or group of stationary sources located within a contiguous area and
under common controlthat emits or has the potential to emit
considering controls, in the aggregate 10 tons per year or more of
any hazardous air pollutant or 25 tons per year or more of any
combination of hazardous air pollutants.

d. "new source" means any affected source the construction or
reconstruction of which is commenced after the Administrator first
proposes a relevant emission standard under this Part establishing
an emission standard applicable to such source.

e. "owner or operator" means any person who owns, leases, operates,
controls, or supervises a stationary source.

f. "stationary source" means any building, structure, facility, or
installation that emits or may emit any air pollutant.

8, 40 C,F,R. S 63.6(cX1) provides that after the effective date of the Part 63

NESHAP, the owners and operators of existing sources subject to that NESHAP must

comply with the NESHAP by the compliance date established in the applicable

Subpart(s) of 40 C.F.R. Part 63, which in this matter is 40 C.F.R. Part 63, Subpart Y and

Subpart CC.
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9. 40 C.F.R. S 63.6(eX1) provides, among other things, that at all times,

including periods of startup, shutdown, and malfunction, the owner or operator must

operate and maintain any affected source, including associated air pollution control

equipment and monitoring equipment, in a manner consistent with safety and good air

pollution control practices for minimizing emissions. Section 63.6(e) indicates that

operation and maintenance requirements are enforceable independent of emissions

limitations or other requirements.

The Refinerv MAGT. 40 C.F.R. Part 63. Subpart CC

10. EPA promulgated the Refinery MACT,40 C.F.R. SS 63.640 - 63.679, in

1 995, pursuant to Section s 112 and 1 14 of the Act. The Refinery MACT became

effective on August 18, 1995. See 60 Fed. Reg. 43260.

11. ln general, the Refinery MACT sets forth emissions standards, work

practice requirements and reporting and recordkeeping requirements that apply to the

owners and operators of sources subject to the Refinery MACT. lmportantly, and

among other requirements, the Refinery MACT provides, in 40 C.F.R. S 63.651, that the

owner/operator of a marine tank vessel loading operation that is located at a petroleum

refinery shall comply with the Marine Loading MACT, 40 C.F.R. Part 63, Subpart Y.

12. 40 C.F.R. S 63.642(c) and Table 6 of the Refinery MACT identify the

provisions of the Part 63 NESHAP General Provisions that apply to owners and

operators of sources subject to the Refinery MACT. With certain exceptions not

applicable here, 40 C.F.R. $ 63.6(e)(1) is one of those provisions.

Applicabilitv of the Refinery MACT

13, 40 C.F.R. $ 63.6a0(a) provides that the Refinery MACT applies to, among
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other things, "petroleum refining process units" that are located at a plant site that is a

"major source" as defined in Section 112(a) of the Act, and that emit, or have equipment

containing or contacting, one or more of the HAPs listed in Table 1 of the Refinery

MACT.

14. Table 1 of the Refinery MACT lists the following HAPs, among others:

benzene, toluene, and xylene.

15. 40 C.F.R. g 63.6a0(c) provides that, for purposes of the Refinery MACT,

the "affected source" includes all emission points, in combination, listed in 40 C.F.R. $$

63.640(c)(1) through (cX8), which are located at a single refinery plant site. The list of

emission points includes, in 40 C.F.R. S 63.640(cX6), all marine vessel loading

operations located at a petroleum refinery meeting the criteria in $ 63.640(a) and the

applicability criteria of 40 C.F.R. S 63.560 of SubpaÉ Y.

Refinerv MACT Definition s

16. 40 C.F,R. S 63.641 contains definitions relevant to the Refinery MACT. lt

provides that if the same term is defined in Part 63 Subpart A and Part 63 Subpart CC,

the term shall have the meaning given in Subpart CC.

17. 40 C.F.R. S 63.641 contains the following definitions, among others:

a) "affected source" means the collection of emission points to which
the Refinery MACT applies as determined by the criteria in $
63.640.

b) "emission point" means an individual miscellaneous process vent,
storage vessel, wastewater stream, or equipment leak associated
with a petroleum refining process unit; and, including but not limited
to, individual storage vessel and a gasoline loading rack classified
under Standard lndustrial Classification (SlC) code 2911.

c) "petroleum refining process unit" means a process unit used in an
establishment primarily engaged in petroleum refining, and used
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primarily for producing transportation fuels, heating fuels or
lubricants; separating petroleum; or separating, cracking, reacting
or reforming intermediate petroleum streams,

d) "process unit" means the equipment assembled and connected by
pipes or ducts to process raw and/or intermediate materials and to
manufacture an intended product. A process unit includes any
associated storage vessels. For purposes of the Refinery MACT,
process unit includes, but is not limited to, chemical manufacturing
process units and petroleum refining process units.

18. 40 C.F.R. S 63.651(a) provides that each owner or operator of a marine

tank vessel loading operation located at a petroleum refinery must comply with the

requirements of 40 C.F.R. SS 63.560 through 63.568, othenruise known as the Marine

Loading MACT, except as provided in 63,651(b) through (d)

19. 40 C.F,R. S 63.651(b) provides that terms used in Section 63.651 shall

have the meaning given to them in the Part 63 General Provisions or in Part 63 Subpad

Y, unless those terms are defined in Section 63.641. Section 40 C.F.R. S 63.651(b)

further provides that the S 63.641 definition of "affected source" applies to Section

63.651.

20. 40 C.F.R. S 63.651(c) provides that owners and operators are not required

to submit the notification reports required by Section 63.567(b) of the Marine Loading

MACT.

21. 40 C.F,R. S 63.651(d) provides that the deadline for compliance with 40

C.F.R. S 63.651 is specified in Section $ 63.640(hX3), not in the Marine Loading MACT.

The Marine Loadinq MACT. 40 C.F.R' Part 63. Subpart Y

22. EPA promulgated the Marine Loading MACT, 40 C.F.R. SS 63.560 -

63.568, on September 19, 1995, pursuant to Sections 112 and 114 of the Act. See 60
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Fed. Reg. 48388. The Marine Loading MACT became effective that same day.

23. ln general, the Marine Loading MACT sets forlh MACT standards for

marine tank vessel loading operations at existing "sources with emissions of 10 or 25

tons," as that term is defined in 40 C.F.R. S 63.651, The specific MACT standards are

found in 40 C.F.R. S 63.652. However, 40 C.F.R. S 63.650(d) provides for cedain

exemptions to those standards, including the following exemption found in Section

63.560(d)(6): "The provisions of the Marine Loading MACT do not apply to marine tank

vessel loading operations at existing offshore loading terminals, as that term is defined

in g 63.561, however existing offshore loading terminals must meet the submerged fill

standards of 46 C.F.R. S 153.282."

24. Pursuant to 40 C.F.R. $ 63.560(eX1Xi) a new or existing source with

emissions of 10 or 25 must comply with the provisions of the Marine Loading MACT

pertaining to the MACT standards in $ 63.562(b) no later than 4 years after the effective

date. Thus, compliance was required by September 19, 1999, four years after the

Marine Loading MACT became effective.

Definitions

25. 40 C.F.R. S 63.651 contains definitions relevant to the Marine Loading

MACT. lt states that all terms not defined in the Marine Loading MACT (Part 63

Subpart Y), shall have the meaning given them in the CAA or in Part 63 Subpart A.

26. 40 C.F.R. S 63.561 contains the following definitions, among others:

a) "affected source" means, among other things, a source with
emissions of 10 or 25 tons, a new major source offshore loading
terminal, and a source with throughput of 10 M barrels or 200 M

barrels, that is subject to the emissions standards in $ 63.562.

b) "loading berth" means the loading arms, pumps, meters, shutoff
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c)

valves, relief valves, and other piping and valves necessary to fill
marine tank vessels. The Section fudher indicates that the loading
berth also includes those items necessary for an offshore loading
terminal.

"marine tank vessel loading operation" means any operation under
which a commodity is bulk loaded onto a marine tank vesselfrom a
terminal, which may include the loading of multiple marine tank
vessels during one loading operation. Marine tank vessel loading
operations do not include refueling of marine tank vessels,

"marine vessel or marine tank vessel" means any tank ship or tank
barge that transports liquid product such as gasoline or crude oil in
bulk.

"offshore loading terminal" means a location that has at least one
loading berth that is 0.81 km (0.5 miles) or more from the shore that
is used for mooring a marine tank vessel and loading liquids from
shore.

"source(s)" means any location where at least one dock or loading
berth is bulk loading onto marine tank vessels, except offshore
drilling platforms and lightering operations,

"source(s) with emissions of 10 or 25 tons" means major source(s)
having aggregate actual HAP emissions from marine tank vessels
loading operations at all loading berths as follows: (a) Prior to the
compliance date, emissions of 9.1 Mg (10 tons) or more of each
individual HAP calculated on a24-month annual average basis
after September 19, 1997 or o'122,7 Mg (25 tons) or more of all
HAP combined calculated on a24-month annual average basis
after September 19, 1997, as determined by emission estimation in
S 63.565(I); or (b) After the compliance date, emissions of 9.1 Mg
(10 tons) or more of each individual HAP calculated annually after
September 20,1999 or of 22.7 Mg (25 tons) or more of all HAP
combined calculated annually after September 20, 1999, as
determined by emission estimation in S 63.565(I).

"terminal" means all loading berths at any land or sea based
structure(s) that loads liquids in bulk onto marine tank vessels.

"vapor collection system" means any equipment located at the
source, i.e., at the terminal, that is not open to the atmosphere, that
is composed of piping, conhections, and flow inducing devices, and
that is used for containing and transporting vapors displaced during
the loading of marine tank vessels to control device or for vapor

d)

e)

0

s)

h)
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balancing.

Emrssions Standards

27. 40 C.F.R. S 63.562(a) provides that the emissions limitations in sections

63.562(b), (c), and (d) of the Marine Loading MACT apply during marine tank vessel

loading operations

28. 40 C.F.R, S 63.562(bX1Xi) provides that the owner or operator of a new

source with emissions less than 10 and 25 tons and an existing or new source with

emissions of 10 or 25 tons must equip each terminal with a vapor collection system that

is designed to collect HAP vapors displaced from marine tank vessels during marine

tank vessel loading operations and to prevent HAP vapors collected at one loading

berth from passing through another loading berth to the atmosphere, except for those

commodities exempted under S 63.560(d).

29. 40 C.F.R. S 63.562(bX1Xi¡) provides that the owner or operator of a new

source with emissions less than 10 and 25 tons and an existing or new source with

emissions of 10 or 25 tons must limit marine tank vessel loading operations to those

vessels that are equipped with vapor collection equipment that is compatible with the

terminal's vapor collection system, except for those commodities exempted under $

63.560(d).

30. 40 C.F.R, S 63,562(bxl Xiii) provides that the owner or operator of a new

source with emissions less than 10 and 25 tons and an existing or new source with

emissions of 10 or 25 tons must limit marine tank vessel loading operations to those

vessels that are vapor tight and to those vessels that are connected to the vapor

collection system, except for those commodities exempted under S 63.560(d).

31. 40 C.F.R. S 63.562(b)(2) provides that the owner or operator of an existing
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source with emissions of '10 or 25 tons must reduce captured HAP emissions from

marine tank vessel loading operations by 97 weight-percent, as determined using

methods in sections 63.565(d) and (/) of the Marine Loading MACT.

FINDINGS OF FACT

32. The factual findings set forth below are based on an investigation

undeftaken by EPA pursuant to Section 114 of the CAA. The investigation included an

inspection performed from February I through 18,2011, by EPA's National

Enforcement Investigations Center ("NElC"), along with EPA Region 2 and the U.S.

Virgin lslands DPNR, and a review of several documents (together, the "lnspection").

The documents included, among others, Respondent's Refinery MACT records, its Title

V Permit, a site plan Hovensa provided at the lnspection, and a presentation given by

Hovensa during the lnspection.

Hovensa and the Refinery

33. Hovensa is the owner and/or operator of the Refinery, which is located

at 1 Estate Hope, Christiansted, St. Croix, U.S. Virgin lslands.

34. On July 1,2010, U.S. Virgin lslands Department of Planning and

Natural Resources ("DPNR") issued Hovensa a Title V operating permit, STX-TV-003-

10 ("Title V Permit") for the Refinery,

35. The Title V Permit indicates that the primary standard industrial

classification (SlC) code is 2911 for petroleum refining.

36. The Title V Permit indicates that the Refinery emits or has the potential

to emit '10 tons per year or more of any HAP or 25 tons per year or more of any

combination of HAPs.
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37. The Title V Permit indicates that the Refinery is subject to the Refinery

MACT.

38. Based on the inspection, EPA has determined that:

a) the Refinery emits or has the potential to emit 10 tons per year or
more of any HAP or 25 tons per year or more of any combination of
HAPs;

b) the average gasoline loading in the last 5 years was 54.9 million
barrels/yr;

c) estimated HAP emissions are 150.35 tons per year;

d) the Refinery receives crude oil supplied from various suppliers
throughout the world,

e) all the crude oil the Refinery receives is offloaded from ships or
"super tankers," which dock at one of the Refinery's two deepwater
docks; and

0 at the Refinery, Respondent bulk loads crude oil, fuel oil and/or
gasoline onto a marine tank vessel from a loading berth; in other
words, Respondent conducts "marine tank vessel loading
operations," as that term is used in 40 C.F.R. S 63.562.

Lack of a Vapor Collection Svstem

39. During the lnspection on February 14,2011, the EPA inspectors used a

forward looking infra Red ("FLIR') camera to observe VOC emissions from the cargo

tank ship named Stena Conqueror, which was being loaded with regular and premium

gasoline at Dock #6.

40. During the Inspection on February 17 ,2011, the EPA inspectors used

an FLIR infrared camera to observe VOC emissions from the cargo tank ship named,

Sichem Manila, which was being loaded with xylene at Dock #5.

41. Based on the lnspection and associated document review, EPA has

determined that the Refinery's marine terminal is not equipped with a vapor collection
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system, and that the Refinery does not use any vapor collection system during its

marine tank vessel loading operations.

Oversteaming of the Refinerv's Flares

42. Based on the lnspection and associated document review, EPA has

determined that several of the flares at the Refinery are steam-assisted, meaning that

during flaring events, Hovensa adds steam to the flare for the purpose of improving the

mixing and combustion of the waste gas.

43. Based on the lnspection and associated document review, EPA has

also determined that, between January 2008 and December 2010, the flare "steam to

waste gas" ratio exceeded 5 pounds of steam to 1 pound of waste gas on multiple

occasions at several of the Refinery's steam-assisted flares. ln particular, during that

time period:

a) The ratio at flare # 2 at the Refinery was greater than 5 pounds of steam

to 1 pound of waste gas for a 60-minute interval 1,993 times;

b) The ratio for flare # 3 at the Refinery was greater than 5 pounds of steam

to 1 pound of waste gas for a 60-minute interval 9,297 times;

c) The ratio for flare # 5 at the Refinery was greater than 5 pounds of steam

to 1 pound of waste gas for a 60-minute interval 528 times;

d) The ratio for flare # 6 at the Refinery was greater than 5 pounds of steam

to 1 pound of waste gas for a 60-minute interval 1,194 times; and

e) The ratio for flare# 7 at the Refinery was greater than 5 pounds of steam

to 1 pound of waste gas for a 60-minute interval 2,569 times.

44. For roughly 30 years, it has been well understood in the refinery
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industry, and in other industries that use flares as pollution control devices, that the

combustion efficiency of steam-assisted flares drops as steam-to-vent gas ratios

approach 4 pounds of steam to 1 pound of vent gas. For example, a 1983 study

sponsored by EPA and the Chemical Manufacturer's Association (the "Joint EPA/CMA

Flare Efficiency Study") concluded that "steam-to-relief gas ratios ranging from 0.4 to

1.5 yield the best combustion efficiencies," steam-to-vent gas ratios above 3.07 "are

regarded as being higher than those that would represent good engineering practices,"

and "steam-to-relief gas ratios above 3.5 may cause inefficient combustion." Joint

EPA/CMA Flare Efficiency Study at37,28. The Joint EPA/CMA Flare Efficiency Study,

available at: www.epa.gov/ttn lchief lap42lch13lrelated/ref_O1c13s0Sjan1995.pdf,

describes flare combustion tests in which a ratio of 5.67 pounds of steam to one pound

of vent gas resulted in a combustion efficiency of just 82.18 percent and a ratio of 6.86

pounds of steam to one pound of vent gas resulted in a combustion efficiency of just

68.95 percent. ld. at28.

The Marine Tank Vessel Loadinq Operation is Nof Offshore

Based on the lnspection and associated document review (including the45.

site plan Hovensa provided at the lnspection), EPA has determined that Hovensa has

eleven loading berths for mooring a marine tank vessel and loading liquids from shore.

46. Based on the lnspection and associated document review the furthest

loading berth is approximately 0.3 miles from the shore used for mooring a marine tank

vessel and loading liquids from the shore.
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CONCLUSIONS OF LAW

Based on the Findings of Fact set forth above, EPA reaches the following

conclusions of law:

47. Respondent owns and/or operates a "petroleum refining process unit"

as defined in 40 C.F.R, S 63.641 of the Refinery MACT, that (a) is located at a "major

source," as defined in Section 112 otf the Act, and (b) emits, or has equipment

containing or contacting, one or more of the HAPs listed in table 1 of the Refinery

MACT, and is subject to the Refinery MACT.

48. Respondent owns and/or operates a "marine vessel or marine tank

vessel," as defined in 40 C.F.R. S 63.561 of the Marine Loading MACT, that is located

at a "major source," as defined in Section 112 of the CAA.

49. Respondent's Refinery is an existing "source with emissions of 10 or 25

tons", as that term is defined in 40 C.F.R. S 63.561 of the Marine Loading MACT.

50. Respondent's Refinery does not have any offshore loading terminals,

defined as a location that has at least one loading berth that is 0.8'l km (0.5 miles) or

more from the shore that is used for mooring a marine tank vessel and loading liquids

from shore in 40 C.F.R. S 63.651 of the Marine Loading MACT.

51. Respondent's Refinery does not meet any of the Marine Loading MACT

exemptions outlined in 40 C.F.R. S 63.560(d).

52. Respondent's failure to equip each terminal with a vapor collection

system is a violation of the Marine Loading MACT emissions limitations standard

described in 40 C.F.R. S 63.562(b).

53. Respondent's failure to capture and reduce HAP emissions from marine
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tank vessel loading operations by 97 weight-percent is a violation of 40 C.F.R. S

63.562(bX2)

54. Respondent's failure to operate and maintain its flares with a steam to

vent gas ratio in a reasonable range is a violation of the NESHAP Part 63 General

Provisions' requirement to operate and maintain any affected source, including flares, in

a manner consistent with safety and good air pollution control practices for minimizing

emissions as described in 40 C.F.R. S 63,6(eX1).

ENFORCEMENT

Section 113(aX3) of the Act authorizes EPA, in its discretion, to bring an

enforcement action when it finds that any person has violated, or is in violation of,

among other things, any requirement or prohibition of CAA Sections 1 12 and 114, or

regulations promulgated pursuant to those sections, including the Refinery MACT and

the Marine Loading MACT. When EPA finds such a violation EPA may:

. issue an administrative penalty order, for penalties up to $25,000 per day
pursuant to Section 1 13(d) of the Act and adjust the maximum penalty
provided by the Act up to $27,500 per day for each violation that occurs
from January 30, 1997 through March 14,2004, and $32,500 per day for
each violation that occurs on or after March 15,2004 in accordance with
the Debt Collection lmprovement Act, 31 U.S.C. S 3701 et seq. ("DC|A")
and 40 C.F.R. Part 19, promulgated pursuant to the DCIA;

. issue an order requiring such person to comply with such requirement or
prohibition; or

. bring a civil action in accordance with Section 1 13(b) for injunctive relief
and/or civil penalties, in accordance with Section 113(d) of the Act, and in
accordance with the DCIA and Part 19, as stated directly above.

cAA-02-2012-1601



PENALTY ASSESSMENT CRITERIA

Section 1 13(e)(1) of the CM states that if a penalty is assessed pursuant to

Sections 113 or 30a(a) of the Act, the Administrator or the court, as appropriate, shall, in

determining the amount of the penalty to be assessed, take into consideration the size

of the business, the economic impact of the penalty on the business, the violator's full

compliance history and good faith efforts to comply, the duration of the violation as

established by any credible evidence (including evidence other than the applicable test

method), payment by the violator of penalties previously assessed for the same

violation, the economic benefit of noncompliance, the seriousness of the violation, and

other factors as justice may require.

Section 1 13(e)(2) of the Act allows the Administrator or the court, as appropriate,

to assess a penalty for each day of violation. ln accordance with Section 113(e)(2) of

the Act, EPA will consider a violation to continue from the date the violation began until

the date Respondent establishes that it has achieved continuous compliance. lf

Respondent proves that there was an intermittent day of compliance or that the violation

was not continuous in nature, EPA will reduce the penalty accordingly.

OPPORTUNITY FOR CONFERENCE

Respondent may request a conference with EPA concerning the violations

alleged in this FOV. This conference will enable Respondent to present evidence

bearing on the findíngs of violation, on the nature of the violation, and on any efforts

Respondent may have taken or may propose to take to achieve compliance.

Respondent may arrange to be represented by legal counsel.

cAA-02-2012-1601



Respondent's request for a conference must be confirmed in writing within thirty

(30) calendar days of receipt of this FOV. The request for a conference, or other

inquiries concerning this FOV, should be made to:

James L. Simpson
Assistant Regional Counsel
U.S. Environmental Protection Agency - Region 2
Office of Regional Counsel, Air Branch
290 Broadway
New York, New York 10007-1866
(212) 637-3245

Notwithstanding the nature of this FOV and opportunity for a conference

discussed above, the Respondent must comply with all applicable requirements of the

Act.

,2012

U.S. Environmental Protection Agency, Region 2

To: Ms. Kathleen Antoine
Environmental Di rector
HOVENSA, LLC
1 Estate Hope
Christiansted, St Croix
US Virgin lslands 00820-5652

Brian Lever, President & COO
HOVENSA, LLC
1 Estate Hope
Christiansted, St Croix
US Virgin lslands 00820-5652

nforcement and Compliance Assistance

cAA-02-2012-1601



cc: Alicia Barnes, Commissioner
Virgin lslands Department of Planning and Natural Resources
45 Estate Mars Hill
Frederiksted, US Virgin lslands 00840-4474

Kelvin Vidale, Legal Counsel
Division of Environmental Protection
Virgin lslands Department of Planning and Natural Resources
45 Estate Mars Hill
Frederiksted, US Virgin lslands 00840-4474



Enclosure 2
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(a) In general
(l) Order to comply with SIP

Whenever, on the basis of any information
available to the Administrator, the Administrator
hnds that any person has violated or is in violation
of any requirement or prohibition of an applicable
implementation plan or permit, the Administrator
shall notif, the person and the State in which the
plan applies of such finding. At any time after the
expiration of 30 days following the date on which
such notice of a violation is issued, the
Administrator may, without regard to the period of
violation (subject to section 2462 oftitle 281

(A) issue an order requiring such person to
comply with the requirements or
prohibitions of such plan or permit,

(B) issue an administrative penaþ order in
accordance with subsection (d) of this
section, or

(C) bring a civil action in accordance with
subsection (b) ofthis section.

(2) State failure to enforce SIP or permit
program
Whenever, on the basis of information

available to the Administrator, the Administrator
finds that violations of an applicable
implementation plan or an approved permit
program under subchapter V of this chapter are so
widespread that such violations appear to result
from a failure of the State in which the plan or
permit program applies to enforce the plan or
permit program effectively, the Administrator shall
so notiff the State. In the case of a permit program,
the notice shall be made in accordance with
subchapter V of this chapter. If the Administrator
f,inds such failure extends beyond the 30th day
after such notice (90 days in the case of such
permit program), the Administrator shall give
public notice of such finding. During the period
beginning with such public notice and ending when
such State satisfies the Administrator that it will
enforce such plan or permit program (hereafter
referred to in this section as "period of federally
assumed enforcement"), the Administrator may
enforce any requirement or prohibition of such plan
or permit program with respect to any person by-

(A) issuing an order requiring such person to
comply with such requirement or
prohibition,

(B) issuing an administrative penalry order in
accordance with subsection (d) of this
section, or

(C) bringing a civil action in accordance with
subsection (b) ofthis section.

(3) EPA enforcement of other requirements
Except for a requirement or prohibition

enforceable under the preceding provisions of this
subsection, whenever, on the basis of any
information available to the Administrator, the
Administrator finds that any person has violated, or
is in violation of, any other requirement or
prohibition ofthis subchapter, section 7603 ofthis
title, subchapter IV-A, subchapter V, or subchapter
VI of this chapter, including, but not lim¡ted to, a
requirement or prohibition of any rule, plan, order,
waiver, or permit promulgated, issued, or approved
under those provisions or subchapters, or for the
payment of any fee owed to the United States
under this chapter (other than subchapter II of this
chapter), the Administrator may-

(A) issue an administrative penalty order in
accordance with subsection (d) of this
section,

(B) issue an order requiring such person to
comply with such requirement or
prohibition,

(C) bring a civil action in accordance with
subsection (b) of this section or section
7605 of this title, or

(D) request the Attorney General to
commence a criminal action in
accordance with subsection (c) of this
section.

(4) Requirements for orders
An order issued under this subsection (other

than an order relating to a violation of section 7412
ofthis title) shall not take effect until the person to
whom it is issued has had an opportunity to confer
with the Administrator concerning the alleged
violation. A copy of any order issued under this
subsection shall be sent to the State air pollution
control agency of any State in which the violation
occurs. Any order issued under this subsection
shall state with reasonable specificity the nature of
the violation and speciSr a time for compliance
which the Administrator determines is reasonable,
taking into account the seriousness ofthe violation
and any good faith efforts to comply with
applicable requirements. In any case in which an
order under this subsection (or notice to a violator
under paragraph (1) is issued to a corporation, a
copy of such order (or notice) shalì be issued to



(b)

appropriate corporate officers. An order issued
under this subsection shall require the person to
whom it was issued to comply with the
requirement as expeditiously as practicable, but in
no event longer than one year after the date the

order was issued, and shall be nonrenewable. No
order issued under this subsection shall prevent the

State or the Administrator &om assessing any

penalties nor otherwise affect or limit the State's or
the United States authoriry to enforce under other
provisions of this chapter, nor affect any person's
obligations to comply with any section of this
chapter or with a term or condition of any permit or
applicable implementation plan promulgated or
approved under this chapter.
(5) Failure to comply with new source

requirements
Whenever, on the basis of any available

information, the Administrator finds that a State is
not acting in compliance with any requirement or
prohibition of the chapter relating to the
construction of new sources or the modif,rcation of
existing sources, the Administrator may-

(A) issue an order prohibiting the construction
or modification of any major stationary
source in anv area to which such
requirement upiti.r; u

(B) issue an administrative penalty order in
accordance with subsection (d) of this
section, or

(C) bring a civil action under subsection (b)
of this section.

Nothing in this subsection shall preclude the

United States from commencing a criminal action
under subsection (c) of this section at any time for
any such violation.

Civil judicial enforcement
The Administrator shall, as appropriate, in the case

of any person that is the owner or operator of an

affected source, a major emitting facility, or a major
stationary source, and may, in the case of any other
person, commence a civil action for a permanent or
temporary injunction, or to assess and recover a civil
penalty of not more than $25,000 per day for each

vioiation, or both, in any of the following instances:
(1) Whenever such person has violated, or is in

violation of, any requirement or prohibition of
an applicable implementation plan or permit.
Such an action shall be commenced
(A) during any period of federally assumed

enforcement, or
(B) more than 30 days following the date of

the Administrator's notification under

subsection (aXl) of this section that such

person has violated, or is in violation of,
such requirement or prohibition.

(2) Whenever such person has violated, or is in
violation of, any other requirement or
prohibition of this subchapter, section 7603 of
this title, subchapter IV-A, subchapter V, or
subchapter VI of this chapter, including, but
not limited to, a requirement or prohibition of
any rule, order, waiver or permit promulgated,
issued, or approved under this chapter, or for
the payment of any fee owed the United States

under this chapter (other than subchapter II of
this chapter).

(3) Whenever such person attempts to construct or
modi$ a major stationary source in any area

with respect to which a finding under
subsection (aX5) of this section has been

made.

Any action under this subsection may be brought in the
district court of the United States for the district in
which the violation is alleged to have occurred, or is

occurring, or in which the defendant resides, or where
the defendant's principal place of business is located,
and such court shall have jurisdiction to restrain such

violation, to require compliance, to assess such civil
penaþ, to collect any fees owed the United Søtes
under this chapter (other than subchapter II of this
chapter) and any noncompliance assessment and

nonpayment penalty owed under section 7420 of this
title, and to award any other appropriate relief. Notice
of the commencement of such action shall be given to
the appropriate State air pollution control agency. In the
case of any action brought by the Administrator under
this subsection, the court may award costs of litigation
(including reasonable attorney and expert witness fees)
to the party or parties against whom such action was
brought if the court finds that such action was
un¡easonable.

Criminal penalties
(1) Any person who knowingly violates any

requirement or prohibition of an applicable
implementation plan (during any period of
federally assumed enforcement or more than
30 days after having been notified under
subsection (aXl) of this section by the
Administrator that such person is violating
such requirement or prohibition), any order
under subsection (a) of this section,
requirement or prohibition of section 741 I (Ð
of this title (relating to new source
performance standards), section 7412 of this
title, section 7414 of this title (relating to
inspections, etc.), section 7429 of this title
(relating to solid waste combustion), section
7 4'7 5 G) of this title (relating to

(c)



preconstruction requirements), an order under
section'7477 of this title (relating to
preconstruction requirements), an order under
section 7603 of this title (relating to
emergency orders), section l66la þ) or 7661b
(_ç) of this title (relating to permits), or any
requirement or prohibition of subchapter IV-A
of this chapter (relating to acid deposition
control), or subchapter VI of this chapter
(relating to stratospheric ozone control),
including a requirement of any rule, order,
waiver, or permit promulgated or approved
under such sections or subchapters, and
including any requirement for the payment of
any fee owed the United States under this
chapter (other than subchapter II of this
chapter) shall, upon conviction, be punished
by a fine pursuant to title 18 or by
imprisonment for not to exceed 5 years, or
both. If a conviction of any person under this
paragraph is for a violation committed after a
hrst conviction of such person under this
paragraph, the maximum punishment shall be
doubled with respect to both the fine and
imprisonment.
Any person who knowingly-
(A) makes any false material statement,

representation, or certification in, or omits
material information from, or knowingly
alters, conceals, or fails to file or maintain
any notice, application, record, report,
plan, or other document required pursuant
to this chapter to be either filed or
maintained (whether with respect to the
requirements imposed by the
Administrator or by a State);

(B) fails to notif, or report as required under
this chapter; or

(C) falsifies, tampers with, renders inaccurate,
or fails to install any monitoring device or
method required to be maintained or
followed under this chapter 

g
shall, upon conviction, be punished by a

fine pursuant to title l8 or by imprisonment for
not more than 2 years, or both. If a conviction
of any person under this paragraph is for a
violation committed after a first conviction of
such person under this paragraph, the
maximum punishment shall be doubled with
respect to both the fine and imprisonment.
Any person who knowingly fails to pay any
fee owed the United States under this
subchapter, subchapter III, IV-A, V, or VI of
this chapter shall, upon conviction, be
punished by a fine pursuant to title l8 or by
imprisonment for not more than I year, or

both. lf a conviction of any person under this
paragraph is for a violation committed after a

first conviction of such person under this
paragraph, the maximum punishment shall be
doubled with respect to both the hne and
imprisonment.
Any person who negligently releases into the
ambient air any hazardous air pollutant listed
pursuant to section 7412 of this title or any
extremely hazardous substance listed pursuant
to section 1 1002 (a)(2) of this title that is not
listed in section 7412 of this title, and who at
the time negligently places another person in
imminent danger of death or serious bodily
injury shall, upon conviction, be punished by a
fine under title 18 or by imprisonment for not
more than I year, or both. If a conviction of
any person under this paragraph is for a
violation committed after a first conviction of
such person under this paragraph, the
maximum punishment shall be doubled with
respect to both the hne and imprisonment.

(A) Any person who knowingly releases into
the ambient air any hazardous air
pollutant listed pursuant to section 7412
of this title or any extremely hazardous
substance listed pursuant to section I 1002
(aX2l of this title that is not lisred in
section 7412 of this title, and who knows
at the time that he thereby places another
person in imminent danger of death or
serious bodily injury shall, upon
conviction, be punished by a f,rne under
title l8 or by imprisonment of not more
than 15 years, or both. Any person
committing such violation which is an
organization shall, upon conviction under
this paragraph, be subject to a fine ofnot
more than $1,000,000 for each violation.
If a conviction of any person under this
paragraph is for a violation committed
after a flust conviction of such person
under this paragraph, the maximum
punishment shall be doubled with respect
to both the fine and imprisonment. For
any air pollutant for which the
Administrator has set an emissions
standard or for any source for which a
permit has been issued under subchapter
V of this chapter, a release of such
pollutant in accordance with that standard
or permit shall not constitute a violation
ofthis paragraph or paragraph (4).

(B) In determining whether a defendant who
is an individual knew that the violation

(4)

(s)

(2)

(3)



placed another person in imminent danger
of death or serious bodily injury-
(i) the defendant is responsible only

for actual awareness or actual
beliefpossessed; and

(ii) knowledge possessed by a person
other than the defendant, but not by
the defendant, may not be

attributed to the defendant;
except that in proving a defendant's
possession of actual knowledge,
circumstantial evidence may be used,

including evidence that the defendant took
affirmative steps to be shielded from
relevant information.
It is an affirmative defense to a

prosecution that the conduct charged was

freely consented to by the person

endangered and that the danger and

conduct charged were reasonably
foreseeable hazards of-
(Ð an occupation, a business, or a

profession; or
(ii) medical treatment or medical or

scientific experimentation
conducted by professionally
approved methods and such other
person had been made aware of the
risks involved prior to giving
consent.

The defendant may establish an

affirmative defense under this
subparagraph by a preponderance of the

evidence.
All general defenses, afftrmative
defenses, and bars to prosecution that
may apply with respect to other Federal

criminal offenses may apply under
subparagraph (A) of this paragraph and

shall be determined by the courts of the

United States according to the principles
of common law as theY may be

interpreted in the light of reason and

experience. Concepts of justification and

excuse applicable under this section may
be developed in the light of reason and

expenence.
The term "organization" means a legal
entity, other than a government,

established or organized for any purpose,

and such term includes a corporation,
company, association, firm, partnership,
joint stock company, foundation,
institution, trust, society, union, or any

other association of persons.

(F) The term "serious bodily injury" means

bodily injury which involves a substantial
risk of death, unconsciousness, extreme
physical pain, protracted and obvious
disfigurement or protracted loss or
impairment of the function of a bodily
member, organ, or mental faculty.

(6) For the purpose of this subsection, the term
"person" includes, in addition to the entities
referred to in section 7602 (Ð of this title, any
responsible corporate offtcer.

Administrative assessment of civil penalties
(l) The Administrator may issue an administrative

order against any person assessing a civil
administrative penalty of up to $25,000, per
day of violation, whenever, on the basis of any
available information, the Administrator finds
that such person-
(A) has violated or is violating any

requirement or prohibition of an

applicable implementation plan (such

order shall be issued
(Ð during any period of federally

assumed enforcement, or
(ii) more than thirty days following the

date of the Administrator's
notif,tcation under subsection (a)(l)
of this section of a finding that such
person has violated or is violating
such requirement or prohibition); or

(B) has violated or is violating any other
requirement or prohibition of this
subchapter or subchapter lll, IV-A, V, or
VI of this chapter, including, but not
limited to, a requirement or prohibition of
any rule, order, waiver, permit, or plan
promulgated, issued, or approved under
this chapter, or for the payment of any fee

owed the United States under this chapter
(other than subchapter II of this chapter);
or

(C) attempts to construct or modi$ a major
stationary source in any area with respect
to which a finding under subsection (a)(5)
of this section has been made.

The Administrator's authority under this
paragraph shall be limited to matters where the
total penalty sought does not exceed $200,000
and the first alleged date of violation occurred
no more than 12 months prior to the initiation
of the administrative action, excePt where the

Administrator and the Attorney General jointly
determine that a matter involving a larger
penaþ amount or longer period of violation is
appropriate for administrative penaþ action.

(d)

(c)

(D)

(E)
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Any such determination by the Administrator
and the Attorney General shall not be subject
to judicial review.

(A) An administrative penalty assessed under
paragraph (1) shall be assessed by the
Administrator by an order made after
opportunþ for a hearing on the record in
accordance with sections 554 and 556 of
title 5. The Administraror shall issue
reasonable rules for discovery and other
procedures for hearings under this
paragraph. Before issuing such an order,
the Administrator shall give written
notice to the person to be assessed an
administrative penaþ of the
Administrator's proposal to issue such
order and provide such person an
opportunþ to request such a hearing on
the order, within 30 days of the date the
notice is received by such person.

(B) The Adminisfrator may compromise,
modiff, or remit, with or without
conditions, any administrative penalty
which may be imposed under this
subsection.
The Administrator may implement, after

consultation with the Attorney General and the
States, a field citation program through
regulations establishing appropriate minor
violations for which field citations assessing
civil penalties not to exceed $5,000 per day of
violation may be issued by officers or
employees designated by the Administrator.
Any person to whom a field citation is
assessed may, within a reasonable time as
prescribed by the Adminishator through
regulation, elect to pay the penalty assessment
or to request a hearing on the held citation. Ifa
request for a hearing is not made within the
time specihed in the regulation, the penalty
assessment in the held citation shall be final.
Such hearing shall not be subject to section
554 or 556 of title 5, but shall provide a
reasonable opportunity to be heard and to
present evidence. Payment of a civil penalty
required by a fietd citation shall not be a
defense to further enforcement by the United
States or a State to correct a violation, or to
assess the statutory maximum penalty pursuant
to other authorities in the chapter, if the
violation continues.

Any person against whom a civil penalty
is assessed under paragraph (3) of this
subsection or to whom an administrative
penalty order is issued under paragraph (l) of

this subsection may seek review of such
assessment in the United States Distict Cou¡t
for the District of Columbia or for the district
in which the violation is alleged to have
occurred, in which such person resides, or
where such person's principal place of
business is located, by hling in such court
within 30 days following rhe date rhe
administrative penalty order becomes final
under paragraph (2), the assessment becomes
frnal under paragraph (3), or a fi¡ral decision
following a hearing under paragraph (3) is
rendered, and by simultaneously sending a
copy of the hling by certified mail to the
Administrator and the Attorney General.
Within 30 days thereafter, the Administrator
shall file in such court a certified copy, or
certified index, as appropriate, ofthe record on
which the administrative penalty order or
assessment was issued. Such court shall not set
aside or remand such order or assessment
unless there is not substantial evidence in the
record, taken as a whole, to support the finding
of a violation or unless the order or penalty
assessment constitutes an abuse of discretion.
Such order or penalty assessment shall not be
subject to review by any court except as
provided in this paragraph. In any such
proceedings, the United States may seek to
recover civil penalties ordered or assessed
under this section.

Ifany person fails to pay an assessment of
a civil penalfy or fails to comply with an
administrative penalty order-

(A) after the order or assessment has
become final, or

(B) after a court in an action brought
under paragraph (a) has entered a
flrnal judgment in favor of the
Administrator,

the Administrator shall request the Attorney
General to bring a civil action in an
appropriate district court to enforce the order
or to recover the amount ordered or assessed
(plus interest at rates established pursuant to
section 6621 (a\Q\ of ritle 26 from the date of
the final order or decision or the date of the
final judgment, as the case may be), In such an
action, the validity, amount, and
appropriateness of such order or assessment
shall not be subject to review, Any person who
fails to pay on a timely basis a civil penalty
ordered or assessed under this section shall be
required to pay, in addition to such penalty and
interest, the United States enforcement
expenses, including but not limited to

(3)

(s)

(4)



attomeys fees and costs incurred by the United
States for collection proceedings and a
quarterly nonpayment penalty for each quarter
during which such failure to pay persists. Such
nonpayment penalty shall be l0 percent of the
aggregate amount of such person's outstanding
penalties and nonpayment penalties accrued as

of the beginning of such quarter.

Penalty assessment criteria
(l ) In determining the amount of any penalty to be

assessed under this section or section 7604 (a)
of this title, the Administrator or the couf, as

appropriate, shall take into consideration (in
addition to such other factors as justice may
require) the size of the business, the economic
impact of the penalty on the business, the
violator's full compliance history and good
faith efforts to comply, the duration of the
violation as established by any credible
evidence (including evidence other than the
applicable test method), payment by the
violator of penalties previously assessed for
the same violation, the economic benefit of
noncompliance, and the seriousness of the
violation. The couf shall not assess penalties
for noncompliance with administrative
subpoenas under section 7607 (a) of this title,
or actions under section '7414 of this title,
where the violator had sufficient cause to
violate or fail or refuse to comply with such
subpoena or action.

(2) A penalty may be assessed for each day of
violation. For purposes of determining the
number of days of violation for which a

penalty may be assessed under subsection (b)
or (dXl) of this section, or section 7604 þ)of
this title, or an assessment may be made under
section 7420 of this title, where the
Administrator or an air pollution control
agency has notihed the source ofthe violation,
and the plaintiff makes a prima.facie showing
that the conduct or events giving rise to the
violation are likely to have continued or
recurred past the date of notice, the days of
violation shall be presumed to include the date

of such notice and each and every daY

thereafter until the violator establishes that
continuous compliance has been achieved,

except to the extent that the violator can prove
by a preponderance of the evidence that there

were intervening days during which no
violation occurred or that the violation was not
continuing in natwe.

Awards
The Administrator may pay an award, not to

exceed S10,000, to any person who furnishes
information or services which lead to a c¡iminal
conviction or a judicial or administrative civil penalty
for any violation of this subchapter or subchapter III,
IV-A, V, or VI of this chapter enforced under this
section. Such payment is subject to available
appropriations for such purposes_as provided in annual
appropriation Acts. Any offrcer,E or employee of the
United States or any State or local govemment who
furnishes information or renders service in the
performance of an official duty is ineligible for
payment under this subsection. The Administrator may,
by regulation, prescribe additional criteria for eligibility
for such an award.

Settlements; pu blic participation
At least 30 days before a consent order or

settlement agreement of any kind under this chapter to
which the United States is a party (other than
enforcement actions under this section, section 7420 of
this title, or subchapter II ofthis chapter, whether or not
involving civil or criminal penalties, or judgments

subject to Department of Justice policy on public
participation) is final or hled with a court, the
Administrator shall provide a reasonable opportunity by
notice in the Federal Register to persons who are not
named as parties or intervenors to the action or matter
to comment in writing. The Administrator or the
Attomey General, as appropriate, shall promptly
consider any such written comments and may withdraw
or withhold his consent to the proposed order or
agreement if the comments disclose facts or
considerations which indicate that such consent is

inappropriate, improper, inadequate, or inconsistent
with the requirements of this chapter, Nothing in this
subsection shall apply to civil or criminal penalties
under this chapter.

(h) Operator
For purposes of the provisions of this section and

section 7420 ofthis title, the term "operato/', as used in
such provisions, shall include any person who is senior
management personnel or a corporate officer. Except in
the case of knowing and willful violations, such term
shall not include any person who is a stationary
engineer or technician responsible for the operation,
maintenance, repair, or monitoring of equipment and

facilities and who often has supervisory and training
duties but who is not senior management personnel or a

corporate officer. Except in the case of knowing and

willful violations, for purposes of subsection (cXa) of
this section, the term "a person" shall not include an

employee who is carrying out his normal activities and
who is not a part of senior management personnel or a

(f)

(e)

(e)



corporate offìcer. Except in the case of knowing and
willful violations, for purposes of paragraphs (l), (2),
(3), and (5) of subsection (c) ofthis section the term "a
person" shall not jnclude an employee who is carrying
out his normal activities and who is acting under orders
from the employer.
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